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COLUMBIA 

LAW REVIEW. 

Vol. IV FEBRUARY, 1904 No. 2 

THE NEW YORK ANTI-TRUST ACT. 

Chapter 690 of the Laws of 1899 was approved May 25, 
1899, an d took effect immediately. The title and first three 
sections, which are all of the act that now concerns us, 
were reproductions without change of the title and corre- 
sponding sections of Chapter 383 of the Laws of 1897, 
which was approved May 7, 1897, and took effect imme- 
diately. 

This Act is entitled " An Act to prevent monopolies in 
articles or commodities of common use, and to prohibit 
restraints of trade and commerce," etc. Section 1 declares 
certain contracts, agreements, arrangements or combina- 
tions to be against public policy, illegal and void. Section 
2 makes certain acts misdemeanors and prescribes punish- 
ments therefor. Section 3 permits the attorney-general 
to bring an action in the name and in behalf of the people 
of the State to restrain and prevent acts made criminal by 
Section 2. 

Upon this statute, as a piece of substantive legislation, 
observations may be made similar to the observations 
recently made by Prof. Langdell upon the Act of Congress 
passed July 2, 1890, and known as the Sherman Anti-Trust 
Act. 1 It makes certain acts crimes and prescribes punish- 
ments therefor. It also confers upon courts of equity, in 
actions brought by the State, jurisdiction to restrain and 
prevent the commission of such acts. Nothing in the 
statute makes such acts civil torts, much less civil torts 
against the State, and in conferring this jurisdiction upon 

1 16 Harv. Law Rev. 540. 
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courts of equity the act furnishes an instance of a statute 
which confers upon courts of equity jurisdiction to restrain 
and prevent the commission of crimes, simply as crimes, 
and not because they also violate the civil rights of persons, 
either natural or artificial. Certainly, if the act had not in 
express terms conferred this jurisdiction, no court of equity 
could entertain any suit founded upon the act. 1 

This statute, it will be observed, gives no right to any 
person, natural or artificial, except the State, to maintain 
an action, either at law or in equity, against any person, 
natural or artificial, because of the doing in the State of New 
York of any of the acts made criminal by Section 2, and 
thereby impliedly forbidden. If such a person has a right 
to maintain any such action, the right must be found else- 
where than in the statute. 

What are the contracts, agreements, arrangements or 
combinations which are declared by this statute to be 
against public policy, illegal and void ? The answer to 
this question will be found in Section 1 of the Act. It de- 
clares every contract, agreement, arrangement or combina- 
tion to be against public policy, illegal and void : (l) which 
creates, establishes or maintains or may create, establish or 
maintain a monopoly in the manufacture, production or sale 
in the State of New York of any article or commodity of 
common use ; or (2) which restrains or prevents, or may 
restrain or prevent, competition in the State of New York 
in the supply or price of any such article ; or (3) which, for 
the purpose of creating, establishing or maintaining a mon- 
opoly within the State of New York, in the manufacture, 
production or sale of any such article or commodity, 
restrains or prevents, or may restrain or prevent, the free 
pursuit in the State of New York of any lawful business,, 
trade or occupation. 

From the title of this act we may infer that the legis- 
lature was moved to declare such contracts, agreements, 
arrangements or combinations to be against public pol- 
icy, illegal and void, because, in its judgment, they tended 
to create monopolies and restraints of trade and commerce. 
The purpose of the legislature in passing this Act seems to 
have been the same as the purpose of Congress in passing 

1 In re Debs (1894) 158 U. S. 564, 593. 
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the Sherman Anti-trust Act. 1 The last Act is entitled 
" An act to protect trade and commerce against unlawful 
restraints and monopolies." Doubtless it was the Act of 
Congress which suggested the passage of the statute under 
discussion. 

As the Act does not define the expressions " monopoly '* 
and " restraint of trade " the legislature must be held to 
have used them in their legal sense. What then is a mon- 
opoly ? More specifically, what is the monopoly aimed at 
by this statute ? The essence of every monopoly is an ex- 
clusive right to carry on some trade. The only perfect 
monopolies, therefore, are those created by grants from the 
State or, in England, from the Crown; for the State or 
Crown alone can vest in one person the exclusive right to 
carry on any given trade by excluding all other persons. 
Such monopolies, created by the Crown, were once very 
common in England and became such a grievance they were 
prohibited by the Statute of Monopolies, 21 Jac. 1, C. 3, 
except in the cases of authors and inventors. 2 The Consti- 
tution of the United States has given Congress the power 
" To promote the progress of science and useful arts, by 
securing for limited times to authors and inventors the ex- 
clusive right to their respective writings and discoveries." 
Const Art. I, sec. 8. Congress has exercised the power so 
conferred upon it and the Government of the United States 
to-day grants to inventors and authors patents and copy- 
rights and the patents and copyrights so granted constitute 
monopolies. It is unnecessary, however, to say that mon- 
opolies created by the State are not the monopolies aimed 
at by Sec. 1 of the Act in question. The monopoly aimed 
at in this section is a monopoly created, established or 
maintained by means of a contract, agreement, arrangement 
or combination. 

How is it that a monopoly can be created, established or 
maintained by a contract, agreement, arrangement or com- 
bination? The essence of a monopoly, as we have seen, is 
found in the right which some one has to exclude others from 

1 That is, the purpose of the legislature and Congress was the same in 
their respective spheres. 

2 Prof. Langdell's article " The Northern Securities Case Under a New 
Aspect," 17 Harv. Law Rev. 42. See also Opinion of Jackson, Circ. J. in 
In re Greene (1892) 52 Fed. 104, 115-116. 
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some branch of trade or industry which he himself carries 
on. The term was originally applied to such a right when 
acquired by grant from the sovereign. But by analogy it 
may be applied when one has acquired a similar right by 
contract. Indeed the reason which the courts have usually 
given for holding contracts in restraint of trade invalid, 
that is, unenforcible, is that they tend to create monopolies. 
In Arnot v. Pittston and Elmira Coal Co. (1877) 68 N. Y. 
558, these facts appeared. The Butler Colliery Company and 
the defendant company were engaged in mining and selling 
coal al Pittston, Pa. The defendant was also engaged at 
Elmira, N. Y., in selling anthracite coal, the product of the 
Pittston mines, and in distributing it by canal and railway 
from Elmira to dealers and consumers through a very large 
extent of country north and west of that point. On August 
3, 1869, a written agreement was made whereby the Coal 
Company agreed to take all the coal the Colliery Company 
desired to send north of the State line between Pennsyl- 
vania and New York not exceeding 2,000 tons per month 
and the Colliery Company agreed not to send coal to any 
party other than the defendant north of the State line during 
the season .of canal navigation of 1869. The production of 
the Colliery Company largely exceeded 2,000 tons per 
month. After the Colliery Company had sold and deliv- 
ered 2,700 tons of coal to the defendant it repudiated the 
contract. In an action by the plaintiff as assignee of the 
Colliery Company to recover the agreed price of the coal, 
the Court of Appeals held the contract against public policy 
and unenforcible. In delivering the unanimous opinion of 
the Court, Rapallo, J., at p. 567, said : " If the Butler Col- 
liery Company had sold to the defendant any specified num- 
ber of tons of coal, or even the whole product of its mines, it 
had the right so to do and could recover for the price 
agreed upon, even though it knew that the object of the 
purchaser was to obtain a monopoly of the article. But 
when it agreed to sell only a part of its product to the defend- 
ant, and stipulated in the same agreement, and as part 
thereof, that it would not sell the residue to any other party 
to go north, knowing that the object of the defendant was 
to create a monopoly, and that such stipulation was in- 
tended as one of the means of averting competition, it made 
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itself a party to the illegal scheme of the defendant. These 
mutual engagements cannot be separated. It is perfectly 
patent that one was the consideration for the other, and that 
the defendant would not have bought the coal in question 
unless the Butler Company had agreed to aid it in prevent- 
ing competition.'' 1 

Returning now to Section i of the Act, the contract, 
agreement, arrangement or combination which is thereby 
declared to be against public policy, illegal and void, be- 
cause creating, establishing or maintaining a monopoly is, it 
would seem, every contract, agreement, arrangement or 
combination which secures to one person, a party thereto, 
the right to restrain or prevent some other person, also a 
party thereto, from competing with him in some branch of 
business or industry which he carries on. Looked at from 
the point of view of the person who secures the right to ex- 
clude some one else, in whole or in part, from trade or com- 
merce, such a contract, agreement, arrangement or com- 
bination may be said to create or tend to create a monopoly. 
But, Section I of the Act goes further. It also declares 
to be against public policy, illegal and void, every contract, 
agreement, arrangement or combination which restrains or 
prevents, or may restrain or prevent, competition in the 
State of New York in the supply or price of articles or 
commodities of common use. As the statute defines neither 
competition nor contracts, agreements, arrangements or 
combinations which restrain or prevent competition, we are 
once more forced to resort to the common law to find a 
clue to the meaning of the legislature. Contracts, agree- 
ments, arrangements or combinations restraining or prevent- 
ing competition were not a creation of this statute. They 
existed before the statute and the common law had had to deal 
with them. Restraint of competition in trade may be invol- 
untary or voluntary. Trade may be restrained involunta- 
rily either by lawful or unlawful means. An inventor pro- 
cures a patent from the United States for his invention. He 
thereby secures a monopoly and obtains the right to exclude 
every other person from making and selling the patented 

1 See similar expressions in the Opinions rendered in the following 
cases: Wire Cloth Case (1891) 19 N. Y. Supp. 413, Note; Central Ohio Salt 
Co. v. Guthrie (1880) 35 Ohio St. 666, 672; Craft et al. v. McConoughy 
(1875) 79 HI- 346, 350- 
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article. Were it not for the patent granted him by the sov- 
ereign, he would have no greater right than any one else to 
make and sell the article embodying his invention. But by 
virtue of the patent every other person is restrained and 
prevented from competing with him in making and selling 
the patented article. Here is an instance of restraint of 
trade where the restraint is imposed by the sovereign, and, 
therefore, by lawful means, but the restraint while lawful is 
none the less involuntary. Doubtless a person may also be 
restrained from trading by means of force or violence. The 
restraint in such case would be not only involuntary but also 
unlawful. 

As opposed to the foregoing cases, where the restraint 
of trade, whether by lawful or unlawful means, is involun- 
tary, there is a voluntary restraint or even prevention of 
trade with which the common law has long had to deal. 
This is the restraint imposed by means of contracts, agree- 
ments, arrangements or combinations. In the case of con- 
tracts in restraint of trade, the restraint is voluntary, that 
is, it is self-imposed. The means by which the restraint is 
imposed is the contract itself. The restraint imposed by 
the contract is always imposed upon a person who is a party 
to the contract and never upon a person not a party. By 
reason of the self-imposed restraint the person restrained is 
restrained or prevented from competing in some branch of 
trade or industry with some other person also a party to the 
same contract. The contracts, agreements, arrangements 
or combinations in restraint of trade, which are declared by 
Section i of Chapter 690 of the Laws of 1 899 to be against 
public policy, illegal and void, are the contracts, agreements, 
arrangements or combinations with which the common law 
had to deal. They are all contracts, agreements, arrange- 
ments or combinations by which some person, a party 
thereto, has by means of the contract, agreement, arrange- 
ment or combination imposed upon himself a voluntary re- 
straint. The voluntary restraint thus imposed was in some 
cases treated by the common law as against public policy 
and, therefore, non-enforcible in the courts. The statute 
under discussion now makes it illegal and criminal. But 
Ave submit that that is the only change wrought by the 
statute. 
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This distinction between voluntary and involuntary re- 
straint of trade was never more clearly drawn than by 
Parker, C. J., in the famous case of Mitchell v . Reynolds 
(171 1) 1 Peere Williams 181. He deals first with involun- 
tary restraints and reduces them to these heads: (1) grants 
or charters of the crown; (2) customs, and (3) by-laws. 
He then deals with voluntary restraints by agreement of 
parties and draws the distinction, which was so long con- 
sidered fundamental, between contracts in general and con- 
tracts in partial restraint of trade, and he sustained the 
particular contract before him as made upon a good consid- 
eration and as being in partial restraint of trade only. The 
rule in the class of cases in restraint of trade typified in 
Mitchell v. Reynolds has since been modified. The test to- 
day of the validity of such a contract is not whether the re- 
straint thereby imposed be general or partial, but whether 
it be reasonable or unreasonable. 1 

The contract, agreement, arrangement or combination 
which restrains or prevents competition is, we submit, but 
the contract, agreement, arrangement or combination which 
creates, or tends to create, a monopoly, looked at from an 
opposite point of view. So far as it confers a right to ex- 
clude from trade or commerce it is a contract, agreement, 
arrangement or combination which creates a monopoly. So 
far as it imposes an obligation not to compete in trade or 
commerce, it imposes a restraint or prevention upon trade 
or commerce. 

We are not yet through with Section 1 of this Act. It 
also declares to be against public policy, illegal and void, 
every contract, agreement, arrangement or combination 
which for the purpose of creating, establishing or maintain- 
ing a monopoly in the State of New York in the manu- 
facture, production or sale of any article or commodity of 
common use, restricts or prevents, or may restrict or pre- 
vent, the free pursuit in said State of any lawful business, 
trade or occupation. No new class of contracts, agree- 

1 The present rule is exemplified by the following cases : Diamond 
Match Co. v. Roeber (1887) 106 N. Y. 473 ; Tode et al. v. Gross (1891) 127 
N. Y. 480 ; National Enameling & Stamping Co. v. Haberman (Cir. Ct., 
D. Conn. 1903) 120 Fed. 415; Rousillon v. Rousillon {1880) L. R. 14 Ch. 
D. 351 ; Nordenfelt v. Maxim Nordenfelt Guns & Ammunition Co. [1894] 
L. R. App. Cas. 535. 
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ments, arrangements or combinations would seem to be here 
contemplated. The restriction or prevention of the free 
pursuit of business, trade or occupation here contemplated 
is a restriction or prevention brought about by means of a 
contract, agreement, arrangement or combination and, there- 
fore, voluntary in its nature. 

Looked at from the point of view of the person restrained 
or prevented by the contract, agreement, arrangement or 
combination from freely pursuing his business, trade or oc- 
cupation, the contract, agreement, arrangement or combi- 
nation is one in restraint of trade or commerce. But as such 
a contract, agreement, arrangement or combination confers 
upon some person, a party thereto, a right to restrain or 
prevent some other person, also a party thereto, from freely 
pursuing some business, trade or occupation, the same con- 
tract, agreement, arrangement or combination may with 
sufficient truth be said to be one that also restrains or pre- 
vents the free pursuit of business, trade or occupation for 
the purpose of creating a monopoly. 

An illustration will best serve our purpose. A and B 
are both engaged in the grocery business and in the same 
place. A enters into a contract with B by which for a valu- 
able consideration he agrees either to give up his business 
entirety or arbitrarily to restrain its scope and extent. Here 
A voluntarily prevents or restrains himself from freely pur- 
suing the grocery business and B gains a right to exclude 
A, in whole or in part, from the free pursuit of the grocery 
business. A has not sold his business to B and, therefore, 
the right acquired by B is not an incidental right obtained 
for the purpose of protecting him in the enjoyment of some- 
thing purchased. The purpose of such a contract is simply 
and solely to get rid of A as a competitor, and such a con- 
tract can have no purpose other than to give B pro tanto a 
monopoly of the grocery business. We submit that in the 
final analysis it will be found that but one class of contracts, 
agreements, arrangements or combinations is declared by 
Section i of this statute to be against public policy, illegal 
and void, and that is the class of contracts, agreements, ar- 
rangements or combinations which the common law treated 
as against public policy and, therefore, non-enforcible by 
the courts. 
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Having analyzed Section i of this statute and having 
found that the contracts, agreements, arrangements or 
combinations thereby declared to be against public policy, 
illegal and void, are all resolvable into contracts, etc., in re- 
straint of trade and commerce, we now come to the ques- 
tion whether this statute makes all contracts in restraint of 
trade equally against public policy, illegal and void. Are 
there no exceptions ? The statute declares every such con- 
tract, agreement, arrangement or combination to be against 
public policy, illegal and void. Sectipn i of the Sherman 
Anti-Trust Act reads as follows : " Every contract, combi- 
nation in the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce among the several States, 
or with foreign nations, is hereby declared to be illegal.'' 

The language of both acts is " every contract,'' etc. While 
in the case of the United States v. Trans-Missouri Freight 
Association (1897) 166 U. S. 290, the United States Supreme 
Court laid great stress upon this word "every" (pp. 312, 
328), and held that contracts in restraint of trade, whether 
the restraint was reasonable or unreasonable, were made 
illegal by the statute, still that Court was soon compelled 
to limit the scope of the statute and to decide that it did 
not apply to all contracts in restraint of trade. In Hop- 
kins v. United States (1898) 171 U. S. 578, Peckham, J., 
delivering the opinion of the Court, says at p. 592 : " The 
contract condemned by the statute is one whose direct and 
immediate effect is a restraint upon that kind of trade or 
commerce which is interstate." 1 In United States v. Joint 
Traffic Assn. (1898) 171 U. S. 505, at pp. 566-568, Peckham, 
J., enumerates various kinds of contracts or combinations 
which restrict competition in trade and yet are not con- 
demned by the statute. 

The New York Statute, we submit, should also be lim- 
ited in the same way. It is not every contract, agreement, 
arrangement or combination which restricts or even pre- 
vents competition and, therefore, restrains trade, that is de- 
clared to be against public policy, illegal and void. The 

'See Anderson v. United States (1898) 171 U. S. 604 at pp. 615, 616 ; 
also Addyston Pipe & Steel Co. v. United States (1899) 175 U. S. 211, at 
pp. 234-235. 
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statute should be limited to contracts, agreements, arrange- 
ments or combinations whose direct and immediate effect is a 
restraint of trade or commerce within the State of New 
York. Where the effect of the formation and enforce- 
ment of a contract, agreement, arrangement or combination 
upon trade or commerce within this State is but indirect 
and incidental and not the immediate and direct purpose or 
object thereof, the statute should not be held to condemn 
it as against public policy, illegal and void. 

A and B are engaged in the same business in the State of 
New York. A sells his business and its good will to B and 
covenants with B that he will not for fifty years carry on the 
same business in New York State. Suppose the purpose and 
the sole purpose of B in buying A's business is to pre- 
vent competition with himself by A. Is the contract legal 
or illegal? Assuming the restraint which A has volun- 
tarily imposed upon himself by the contract to be only such 
as is reasonably necessary to protect B in the enjoyment 
of what he has purchased, the contract was beyond doubt 
legal at the common law. Does the statute make such a 
contract illegal? It would certainly be regrettable and dis- 
astrous to business if it did. We submit that it does not 
and that the motive of B is immaterial. 

In United States v. Trans-Missouri Freight Assn. (1897) 
166 U. S. 290, at p. 329, Peckham, J., says of such a con- 
tract : "A contract which is the mere accompaniment of 
the sale of property, and thus entered into for the purpose 
of enhancing the price at which the vendor sells it, which 
in effect is collateral to such sale, and where the main pur- 
pose of the whole contract is accomplished by such sale, 
might not be included, within the letter or spirit of the 
statute in question." Subsequently and in the case of the 
United States v. Joint Traffic Assn. (1898) 171 U. S. 505, 
at p. 568, Peckham, J., says : " The sale of a good will of 
a business with an accompanying agreement not to engage 
in a similar business was instanced in the Trans-Missouri 
case as a contract not within the meaning of the act, and 
it was said that such a contract was collateral to the main 
contract of sale and was entered into for the purpose of 
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enhancing the price at which the vendor sells his 
Dusiness." 1 

Let us take still another case. A and B are each car- 
rying on the grocery business in New York City and are 
competitors of each other. For the purpose of putting an 
end to this competition they form a partnership and each 
contributes his stock in trade to the capital of the new firm. 
Does the statute make illegal the partnership contract? 
We confidently submit that it does not. Stiness, J., in 
Oakdale Mfg. Co. et al. v. Garst (1894) 18 R. I. 484, at p. 
487, says : 

" But it does not follow that every combination in trade, even though such 
combination may have the effect to diminish the number of competitors in 
business, is therefore illegal. Such a rule would produce greater public 
injury than that which it would seek to cure. It would be impracticable. 
It would forbid partnerships and sales by those engaged in a common busi- 
ness. It would cut off consolidations to secure the advantages of united 
capital and economic administration. It would prevent all resttictions and 
exclusive privileges, and hamper the familiar conduct of commerce in 
many ways. There may be many such arrangements which will be bene- 
ficial to the parties and not injurious to the public. Monopolies are liable 
to be oppressive and hence are deemed to be hostile to the public good. 
But combinations for mutual advantage which do not amount to a monop- 
oly, but leave the field of competition open to others, are neither within 
the reason nor the operation of the rule." 

In United States v. Joint Traffic Assn. (1898) 171 U. S. 
505, at p. 567, Peckham, J., says : 

" Nevertheless, we might say that the formation of corporations for busi- 
ness or manufacturing purposes has never, to our knowledge, been regarded 
in the nature of a contract in restraint of trade or commerce. The same 
may be said of the contract of partnership." 

Here is a clear statement that the United States Supreme 
Court excepts contracts of partnership from the operation 
of the Sherman Anti-Trust Act. They should equally be 
excepted from the operation of the New York Anti-Trust 
Act. 

"Another illustration and our present purpose will be 

gained. A, B, C, D and E are each engaged in New York 

City in the groce'ry business. Each is a competitor of the 

other four. To get rid of this competition they decide to 

form a cor poration, and each transfers his business and its 

1 See Diamond Match Co. v. Roeber (1887) 106 N. Y. 473; Trenton 
Potteries Co. v. Oliphant (1899) 58 N. J. Eq. 507 ; Oakdale Mfg. Co. et al. 
v. Garst (1894) 18 R. I. 484. 
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good will to the corporation and receives stock in payment 
therefor. The result is that competition among five com- 
petitors is destroyed. Is the corporation illegal ? The an- 
swer to this question under the Sherman Anti-Trust Act 
by Peckham, J., has been given in the last citation from his 
opinion in the United States v. Joint Traffic Assn. (1898) 
171 U. S. 505, at p. 567. The question can certainly have 
no different answer under the New York statute. The 
New York Anti-Trust Act was certainly not intended to do 
away with all the provisions of the corporation laws per- 
mitting persons already doing business to form corporations 
and transfer to such corporations their assets. 

If contracts and combinations such as we have just 
described do not fall within the condemnation of the statute,, 
what are the contracts, agreements, arrangements or 
combinations which do fall within it? This question, it 
seems to us, is not difficult of answer. There is one feature 
common to these excepted cases which characterizes them. 
After the contracts or combinations have been formed, the 
parties thereto, one or all, cease to carry on the separate 
and distinct business which they have each carried on be- 
fore the contracts or combinations were formed. When 
A sells his business to B and covenants not to compete,, 
after the contract, A ceases to do business. He does not 
continue to carry on business and submit the control and 
management thereof to the dictates, in whole or in part, of 
some one other than himself. So in the case of the partner- 
ship or corporation. The persons who had formerly con- 
ducted separate and distinct businesses cease to conduct them. 
In neither case do the parties, after the formation of the 
partnership contract or the corporation, continue to carry 
on their separate and distinct businesses and submit the 
control and management thereof, in whole or in part, to> 
others. But contracts, agreements, arrangements or com- 
binations are made between persons, natural or artificial, 
who, after the making thereof, continue to carry on busi- 
ness separately for their own benefit, but who, by means of 
the contract, agreement, arrangement or combination,, 
voluntarily impose upon themselves restraints as to the 
manner in which they will carry on their business. It is 
this sort of restraint of trade or commerce which was con- 
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demned by the common law as against public policy and 
which is now condemned by the statute under discussion. 1 

We submit, by way of summary, the following conclu- 
sions : 

(i) The purpose of the statute in question is simply to 
make illegal and criminal such contracts, agreements, ar- 
rangements, or combinations as had, previous to the statute, 
been dealt with by the common law, and treated by it as 
against public policy, and, therefore, non-enforcible by the 
courts. 

(2) The contracts, agreements, arrangements or com- 
binations declared by Section 1 of the statute to be against 
public policy, illegal and void, are all resolvable into con- 
tracts, agreements, arrangements or combinations in re- 
straint of trade or commerce. 

(3) The contract, agreement, arrangement or combina- 
tion aimed at by Section 1 of this statute is a contract, 
agreement, arrangement or combination whereby the parties 
thereto by means of the contract, agreement, arrangement 
or combination voluntarily impose upon themselves a re- 
straint which disables them from competing in some trade 
or industry with other parties to the same contract, agree- 
ment, arrangement or combination. 

The restraint in all the contracts, agreements, arrange- 
ments or combinations aimed at by this statute is a volun- 
tary restraint. It is imposed by the contract, agreement, 
arrangement or combination itself. It is imposed upon 
parties to the contract, agreement, arrangement or combina- 
tion and not upon persons not parties thereto, and it is self- 
imposed upon such parties by their entering into the con- 
tract, agreement, arrangement or combination. 2 

Thaddeus D. Kenneson. 

1 See People v. Fisher (1835) 14 Wend. 9; Hooker v. Vandewater 
(1847) 4 Denio 349 ; Stanton v. Allen (1848) 5 Denio 434; Clancey v. The 
Onondaga Fine Salt Mfg. Co. (1862) 62 Barb. 395 ; Arnot v. Pittston & 
Elmira Coal Co. (1877) 68 N. Y. 558 ; Pittsburg Carbon Co. v. McMillin, 
Recvr. (1890) 1 19 N. Y. 46 ; People v. Sheldon (1893) 139 N. Y. 251 ; Cum- 
mings v. Union Blue Stone Co. {1900) 164 N. Y. 401 ; Cohen v. Berlin & 
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2 The writer wishes to acknowledge his obligation to Mr. J. L. Thorn- 
dike of the Boston Bar, author of a pamphlet published by Little, Brown & 
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